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CHANCE AND LITIGATION

F.E. GUERRA-PuJOL'

"The prophecies of what the courts will do in fact, and nothing more pre-
tentious, are what I mean by the law."2

"Litigation is a crapshoot." 3

ABSTRACT

Is the litigation game as random as a coin toss? In this paper, the
author presents the results of his preliminary research regarding the ran-
domness of litigation. Specifically, the author formulates and then tests
his "random litigation hypothesis": the conjecture that the litigation game
is a random process with just two possible outcomes, like a coin toss, and
that the litigants to a dispute are essentially playing a game of chance
when they submit their dispute to a court for resolution.
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while the author was his student at the Yale Law School.
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I. INTRODUCTION

Is the "litigation game"4 a random process, like a coin toss? That is, is the
process of adjudication nothing more than a game of pure chance, a game
whose outcome is as uncertain and indeterminate as a crapshoot or the spin of a
roulette wheel? The traditional or legal-formalist view of the "litigation game"
posits that the outcome of litigation is based on formal logic, legal reasoning,
the weight of the evidence, and other skill-based factors. The formalist ap-
proach to law and legal process thus assumes that judges and juries are capable
of producing consistent and logical results based on reasoned deliberation:

But is this formalist view consistent with the "actual situation," to borrow a
phrase from the economist Ronald Coase?6

To explore this question mathematically, the author presents and tests the
following "random litigation hypothesis": The litigation game is a random pro-
cess with just two possible outcomes, like a coin toss, and the litigants to a
dispute are essentially playing a game of chance when they submit their dispute
to a court for resolution. Accordingly, the remainder of this paper is organized
as follows: Section II formally introduces the random litigation hypothesis and
defines key terms, such as chance and randomness. Next, Section III describes
the sample set of reported cases for testing this hypothesis, while Section IV
presents the results of this study and refines the random litigation hypothesis
for future work. Lastly Section V concludes by discussing the potential signifi-
cance of these findings.

II. RANDOM LITIGATION HYPOTHESIS; COMPETING DEFINITIONS OF CHANCE

The author's initial or working hypothesis is that litigation is a game of pure
chance, that the outcome of a litigation game is just as random as a coin toss. In
essence, the intuition behind this idea is that, most of the time, the process of
adjudication, jury trials especially, is merely an expensive and glorified state-

' The main reason the author refers to the process of adjudication as a "game" is to
emphasize the "interdependence" of litigation outcomes. See, e.g., Thomas C. Schelling,
THE STRATEGY O1 CONFLICT 83 (1960). In plain English, the outcome of a litigation game
depends not only on the guilt or innocence of the defendant but also on the strategic moves
made by the parties during the process of litigation. Also, to the author's knowledge, the
first use of the term "litigation game" appears in Marc Galanter, Why the "Haves" Come Out
Ahead: Speculations on the Limits of Legal Change, 9 L. & Soc. Riv. 95 (1974), reprinted
in David Kennedy and William W. Fisher, eds., THE CANON ()F AMi:RICAN LFGAI THOUGHT
495-545 (2006). See also F.E. Guerra-Pujol, A Bayesian Model of the Litigation Game, 33
EUROPEAN J. L. & EcON. (forthcoming 2012).
5 This formalist view of law first appeared in the preface to Dean Langdell's famous

casebook, Christopher Columbus Langdell, SI;I.FCTION o1 CASFS ON THEi LAW OF CON-
TRACTS v-vii (1871).

, See Ronald H. Coase, The Problem of Social Cost, 3 J. L. & ECON. 1, 43 (1960) ("A
better approach would seem to be to start our analysis with a situation approximating that
which actually exists ....").
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run lottery.7 Accordingly, this conjecture shall be referred to as the "random
litigation hypothesis" in the remainder of this paper.

To test the random litigation hypothesis, the author selected and studied a
random sample of reported cases decided in the lower federal courts.8 But
before proceeding, it is necessary to pause for a moment in order to define such
key terms as "chance" and "randomness." What does it mean to say that the
outcome of a litigation game is a random or chance event? Some scholars
equate randomness with uncertainty; on this view, an event is random when its
outcome is uncertain.9 The problem with this simple definition, however, is
that the concept of uncertainty, in turn, raises a whole new set of difficult ques-
tions. What, after all, makes an outcome uncertain or random?

In summary, there are two major approaches for addressing the problem of
uncertainty. One way of approaching this question is to ask a seasoned gam-
bler what chance or uncertainty means.1 ° To determine whether the outcome of
a particular game in the abstract is produced by chance, a gambler needs to
know two things, the total number of possible outcomes of the game and the
probability (p) of each outcome occurring, where p is, by definition, between 0
and 1. If all the outcomes have the same probability of occurring, then one
may conclude that the outcomes are produced by chance. In contrast, the closer
the probability of a given outcome is to 1, the more likely (i.e., the more cer-
tain) that outcome is.'1 By the same token, the closer p is to 0, the less likely it
is to occur. This approach might be called the "classical" or casino definition
of chance.

A different approach for determining the probability of an uncertain outcome
is to determine its "relative frequency" over time, that is, the proportion or
number of times the outcome occurs in the long run. For example, imagine an
experiment consisting of a series of random trials, such as a series of coin
tosses or roulette wheel spins, with n elementary outcomes, X1 , X2, X 3 .... X.
If this experiment is repeated many times,' 2 one would expect the proportions
of elementary outcomes will, in fact, be governed by their actual probabilities.
This empirical approach toward probability thus enables one to find the numer-
ical weight of the probability (p) of each outcome. This process of repetition
may be referred to as the "relative frequency" definition of chance.

In this paper, the author will rely on the relative frequency approach to ran-

' The author qualifies this hypothesis, i.e. he says "most of the time," because sometimes
a particular litigation game is not a fair one, as when one of the parties has bribed a juror or
destroyed crucial evidence.

8 See infra, Sections III and IV.
I See, e.g., Deborah J. Bennett, RANDOMNESS 152-173 (1998).
10 Such a person may not be too hard to find, considering the prevalence of all forms of

gambling in the United States. See, e.g., John Scarne, SCARNE's NEW COMILETE- GuIDF TO

GAMBLING 1-13 (1974) (explaining why gambling is "America's biggest industry").
Stated formally, the closer p is to 1, or p = 1.

12 That is, assume that X, is a large number.
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domness. Although the hypothesis to be tested in this paper is that litigation is
like a coin toss, in reality the actual probability of a given outcome in litigation
is unknown, since the parties to a dispute do not know ex ante how often plain-
tiffs win or how often motions for summary judgment are granted. 3 Accord-
ingly, Section 3 below describes the sample of reported cases used in this paper
to infer the true relative frequencies of outcomes in federal litigation games.

III. SELECTION OF RANDOM SAMPLE OF REPORTED CASES

If the random litigation hypothesis is correct-that is, if litigation is like a
coin toss-then in the long run, one would expect moving parties (plaintiffs) to
win half of the time and responding parties (defendants) to win the other hall'.
To be more precise, one would expect both possible litigation outcomes to have
the same probability, or stated formally:

P(plaintiff wins) = P(defendant wins) = 0.5

where P is the relative frequency or long-run probability or a particular out-
come. Thus the task in this paper is to find how close the true relative frequen-
cy of the plaintiff's (or defendant's) probability of prevailing in any given liti-
gation game is to 0.5.

The author wishes to concede at the outset, however, that without the aid of a
computer or a large staff of research assistants, it is unfeasible for him to manu-
ally tally or measure the outcomes of all litigation games in the United States. 4

The size of this population is too large. For example, to get an idea of how
large, consider just the population of "reported cases" in the lower federal
courts or district courts of the United States, that is, the subpopulation of litiga-
tion games whose outcomes were published in the First Series and Second Se-
ries of the Federal Supplement (F.Supp. and F.Supp.2d).15 For simplicity, as-
sume that each volume of the Federal Supplement contains a total of 250
reported cases on average, and next, multiply the number of reported cases by
the total number of volumes of the Federal Supplement published up to the
present time. 6 The subpopulation of reported cases thus consists of approxi-
mately 500,000 litigation games. Furthermore, if one turns to the total number

13 In a future paper, the author will compare and contrast these empirical observations

(i.e., outcomes of real-world litigation games) with a hypothetical coin-toss model.
4 In other words, imagine a sample space consisting of or coterminous with the entire

universe or population of decided cases in the United States.
I' The Federal Supplement, First Series (or "F.Supp."), and the Federal Supplement, Sec-

ond Series (or "F.Supp.2d") is a case reporter of federal district court cases compiled and
published by the West Publishing Company. See generally http://en.wikipedia.org/wiki/Fed-
eralSupplement (last visited December 3, 2011).

16 As of December 2011, the West Publishing Company has published over 1600
volumes of the Federal Supplement. For a full listing of the number of volumes in the Feder-
al Supplement, First Series (999 volumes), and the Federal Supplement, Second Series (over

[Vol. 21:45
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of formal "case filings" instead of just "reported cases," one sees at once that
the entire universe or meta-population of litigation games in the lower federal
courts is vastly larger than the number reported cases in the Federal Supple-
ment. 17

Since it was not possible to manually measure the outcomes of all litigation
games in the United States, the author has selected instead a random sample of
reported cases decided by the lower federal courts. By selecting a small set of
n objects from a large population of similar objects (i.e., reported cases), one
will be able compare the results produced by the present sample of reported
cases with the results predicted by the random litigation hypothesis and in this
way accomplish the purpose of this paper, which is to test or falsify the ran-
dom-litigation hypothesis.

At the same time, the author is also mindful that the selection of an appropri-
ate sample is the single-most important factor for obtaining dependable and
accurate results. If the quality of the sample is flawed, skewed, or biased in
some way, no amount of fancy mathematics can cure this fatal flaw. Thus, as a
general rule, in order to obtain statistically dependable results, one must choose
the items of the sample at random from the population as whole; that is, the
procedure used for selecting a set of n objects from a large population of simi-
lar objects must guarantee that all possible samples of n objects are equally
likely.' 8 The immediate task, then, is to select a random sample, or a relatively
small and randomly chosen subset of the total population of reported cases.

Specifically, the sample of reported cases selected by the author consists of a
single volume of the Federal Supplement, in particular, volume 287, corre-
sponding to the year 1968, the year in which the author was born. In summary,
the sample contains a total of 190 decided cases. 9 Before proceeding any fur-
ther, however, the author wishes to note a potential problem with the sample
and explain how this difficulty might be cured. In addition, the author will also
explain why this relatively small sample is large enough and representative

600 volumes to date), see http://en.wikipedia.org/wiki/FederalSupplement (last visited De-
cember 3, 2011).

17 According to Judge Richard Posner, for example, there were no less than 283,688 total
case filings (civil and criminal) in the lower federal courts during the year 1995 alone. See
Richard A. Posner, THE FEDERAL COURTS: CHALLENGE AND REIORM 393 (rev. ed. 1996).

1" The members of a sample must be drawn or selected at random in order for the sample

to be representative of the population as a whole. See, e.g., Vijay K. Rohatgi and A. K. Md.
Ehsanes Saleh, AN INTRODUCTION TO PRO13AI31LITY AND STATISTICS 14, 23 (2d ed. 2001).

19 Table 1 in Appendix contains a general overview of the sample. Statistically speaking,
one can evaluate the size of the sample with the following formula: one divided by the
square root of n, where n is the number of observations in one's sample. In summary, the
closer the quotient of one divided by the square root of n is to I, the more reliable the
sample. With respect to the sample in this paper, the quotient is 0.0725 (one divided by the
square of 190).
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enough to enable one to perform a preliminary test on the random litigation
hypothesis and construct a general mathematical model for all litigation games.

The author recognizes at the outset a potential problem with the sample. For
a sample to be considered random, every item in the entire population of report-
ed cases must have an equal chance of being included in the sample, but all the
reported cases in our sample were drawn from a single year (1968). One way
of correcting this deficiency is by expanding the sample to include several
volumes of the Federal Supplement from each decade since, say, 1938, the year
the United States Supreme Court decided the landmark case of Erie v.
Tompkins."° As the reader can well imagine, however, even this modest ex-
pansion in the size of the sample of reported cases will be an extremely time-
consuming task (without the aid of a computer program), one requiring meticu-
lous record-keeping and attention to detail. 2

1 Consequently, one must consider
the results published in this paper to be tentative or preliminary until the pro-
posed additional sampling is completed.

In addition, the author also intends to change the nature of the sample in a
future study of the litigation game. Instead of selecting a particular volume or
number of volumes of the Federal Supplement, the author will select all the
reported cases within a single federal circuit (such as the First Circuit, for ex-
ample) during a specific time period (say, from the year 2000 to the present).
After collecting this data, the author will arrange the reported cases in strict
chronological order and count the number of consecutive losses (slumps) and
consecutive wins (streaks) of party plaintiffs and defendants in order to deter-
mine whether these slumps and streaks resemble the runs of heads or tails one
gets when tossing a fair coin. This alternate method should also enable one to
test or falsify the random litigation hypothesis.

Although it must be conceded that the sample of reported cases in this paper
is relatively small compared to the entire universe of litigation games, the au-
thor nevertheless considers this sample to be sufficiently large and representa-
tive to test the random litigation hypothesis because the sample contains a
broad cross-section of decided cases from the different federal district courts
around the United States. Moreover, this sample also contains a wide variety
of cases by subject matter (e.g., criminal cases, bankruptcy cases, diversity
cases, etc.). In all, the sample contains no less than seventeen separate catego-
ries of reported cases corresponding to the subject matter of the litigation, al-
though criminal cases and diversity cases make up almost one-half of the total
number of reported cases in our sample.

Lastly, Tables I a and I b in Appendix show just how geographically repre-

20 Erie R. Co. v. Tompkins, 304 U.S. 64, 78 (1938) (holding that Article Ill does not

empower federal courts to make substantive law in federal diversity cases).
21 At present, the author is requesting funding from the National Science Foundation to

conduct this additional work..
22 See infra Table I in Appendix.

[Vol. 21:45
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sentative the sample is. For example, Table I b lists the number of cases decid-
ed by state or territory. 23 Out of a total of fifty states and five territories, our
sample contains reported cases from forty states and two territories. Likewise,
Table la lists the number of decided cases by federal circuit. 24 The D.C. Cir-
cuit contains the fewest number of reported cases (only three reported cases),
while the Second Circuit contains the largest number (43 reported cases). If
one excludes these two extremes, one notices that the remaining ten circuits
account for over three-quarters of the reported cases in the sample.

IV. ANALYSIS OF REPORTED CASES

The author began this research project by counting and classifying the re-
ported cases in the sample space, that is, the cases included in volume 287 of
the Federal Supplement. As noted in Section III above, there are a total of 190
reported cases (i.e, 190 litigation games or litigation outcomes) in this sample
space.25 In addition, for organization purposes, the author subdivided the sam-
ple of reported cases into the following three subcategories of cases:

(1) litigation games in which the government or other public agency is a
party (government cases);

(2) litigation games involving diversity jurisdiction, including reported cases
involving motions for removal or remand (diversity cases); and

(3) all other litigation games, that is, all non-diversity, non-government-party
cases (other cases).26

In the remainder of this paper, the author presents and discusses his prelimi-
nary findings regarding each of the three categories of cases as follows:

A. Government Cases

During the process of counting the outcomes of the reported cases in the
sample space (i.e., volume 287 of the Federal Supplement), the author was
immediately impressed by the government's success rate in all cases-criminal
or civil-in which the government was a party, regardless of the subject matter
of the case or the burden of proof involved. As a result, the author decided to
group together, into a single catch-all category, all the cases in which the gov-

23 In 1968, the United States had five territories or possessions. See generally Title 48 of

the United States Code ("Territories and Insular Positions").
24 Each federal district court belongs to a particular region or geographical circuit. See

generally Title 28 of the United States Code ("Federal Court Organization").
25 A global summary of the raw data in the sample used in this paper is set forth in Table

I in Appendix.
26 See infra Table 2 in Appendix. Notice that the subcategory of "government cases"

constitutes the largest chunk of the lower federal courts' workload of reported cases (or
almost 60% of the total number of reported cases in the sample used in this paper).
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ernment was a party.27 This catch-all category of "government cases" includes
not only (i) all federal criminal cases, including habeas corpus petitions, but
also (ii) tax and customs cases, (iii) administrative law cases, and (iv) political
cases (i.e., cases in which a party challenges the constitutionality of a law or an
executive action).

In all, there are 109 government cases out of 190 decided cases in the sam-
ple. Out of these 109 government cases, the government won 92 of them at the
pre-trial or trial stage, an astonishing 84% overall success rate.28

That the government wins more than four out of every five cases in which it
is a party is remarkable. This result, though preliminary, is so vivid and lop-
sided that it gave the author pause and has made him question the validity of
the random litigation hypothesis and question the fairness of the litigation
game. Far from being uncertain or random, the process of litigation appears to
be a one-sided game when the government is a player. 29 The lack of an even
playing field in government cases is probably due to a wide variety of factors,
but this conclusion itself is not altered whatever its cause or causes are (e.g.,
selection bias, favoritism, etc.).

Accordingly, the author was forced at an early stage in his research to revise
the random litigation hypothesis, at least with respect to the category of govern-
ment cases. The refined hypothesis is that the outcome of a litigation game in
which the government is a party is far from random. The government party
will win, either at the pre-trial or trial stage, most of the time. The refined
hypothesis, if true, should give pause to any attorney or law firm involved in
litigation against a government party. Unless the expected value of the case is
large enough to counterbalance the odds of losing, litigation against the govern-
ment is a losing proposition.

B. Diversity Cases

As we have seen up to now, if the litigation game is indeed a crapshoot, the
dice are apparently loaded in favor of the government. Nevertheless, the initial
review of the non-government cases in the sample of reported cases seems to
paint an entirely different picture, one in conformity with the random litigation
hypothesis. For instance, as the author was tallying up the results of the thirty-
two reported diversity cases within the second subsample of cases, he was as-
tonished to see an almost overall 50-50 split in the outcomes of the various
litigation games in this category of cases.

In the interest of precision, the author subdivided the litigation outcomes in

27 A summary of the reported cases in this category of government cases is set forth in

Table 2a in Appendix.
28 The second column in Table 2a indicates the number of cases won by the government

in each type of case (e.g., criminal, tax, customs, etc.).
29 Or stated less formally, but more memorably, in the words of one of my former stu-

dents, Fred Torres: "the house always wins."
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diversity cases into the following three separate categories: (i) outcomes during
the pre-trial stage (e.g., motions to dismiss, motions for summary judgments,
motions for removal, motions to remand, etc.), (ii) outcomes during the trial
stage (bench trials), and (iii) outcomes during the post-trial stage (e.g., motions
for judgment n.o.v.).3 °

Stated formally, where n indicates the temporal stage of any given litigation
game and x the actual outcome of the game at each stage, these variables were
subdivided into several subcategories. First, the n variable was subdivided into
three categories: na being the number of decided cases involving pre-trial mo-
tions; nb the number of decided cases decided on the merits; and n, the number
of decided cases involving post-trial motions. The author then refined the x
variable in a similar manner: xa being the number of times the plaintiff won
during the pre-trial stage; xb the number of times the plaintiff won when his
case was decided on the merits; and x, the number of times the plaintiff won
during the post-trial stage.

This analysis of diversity cases reveals a remarkable pattern: the plaintiff
party won exactly half (four out of eight) of the litigation games that were
decided on the merits as well as half of all reported pre-trial motions (excluding
removal and remand motions). Of course, these findings are only preliminary
because of the relatively small size of this subsample of diversity cases. In a
future study, the author intends to collect and assemble a larger number of
randomly-selected diversity cases, chosen from a larger number of volumes of
the Federal Supplement, to better test or falsify the initial random litigation
hypothesis (at least with respect to diversity cases).

Before proceeding, it is also worth asking whether the proportion of diversity
cases in this sample reflects the actual proportion of all diversity cases in rela-
tion to the entire universe of reported cases. In the diversity sample, for exam-
ple, diversity cases constitute almost 17% of the entire sample of reported
cases. 3' Does this value (17%) represent the true proportion of diversity cases
in the lower federal courts? In reality, the true figure may be somewhat higher.
For instance, according to Judge Richard Posner, there were a total of 79,200
case filings in the lower federal courts in 1960.32 Out of this number of case
filings, only 17,048 were diversity case filings, or 21.5% of all case filings in
the lower federal courts during 1960. Note that a "case filing" is not the same
thing as a reported case (i.e., a case that generates a published opinion). Never-
theless, the preliminary results in this paper regarding the randomness of diver-
sity cases appears to be intriguing and to merit further empirical work.

30 A summary of the litigation outcomes in the category of diversity cases is set forth in

Table 2b in Appendix.
" In other words, 32 out of 190 reported cases.
32 See Posner, supra note 17, at 57.
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C. Other Cases

In addition to government cases and diversity cases, the sample of reported
cases consisted of various types of private litigation games, such as admiralty
cases, bankruptcy cases, intellectual property cases, etc. The author thus decid-
ed to classify and group together all these remaining reported cases into a sin-
gle, catch-all category of "other cases" (i.e., non-government, non-diversity
cases) to simplify the analysis of litigation games.33 By taking this step, the
author soon found another remarkable pattern. In summary, the author noticed
that, overall, defendants have a better chance of winning the litigation game
during the pre-trial stage (where the defendants won seventeen out of twenty-

three pre-trial motions in our subsample of other cases), but that plaintiffs have
a higher than 50-50 chance of winning on the merits (sixteen out of twenty-
eight, or about 57%) when they are able to survive the pre-trial stage. 34

For purposes of classifying a particular reported case as being within the pre-
trial stage or the trial stage, the author considered those reported cases involv-
ing equitable relief (such as petitions for injunctions or preliminary injunctions,
temporary restraining orders, declaratory judgments, etc.) as litigation games
decided on the merits, that is, as litigation outcomes decided at the trial stage.
In other words, the author did not make a distinction between law and equity.
Also, as with the subsample of diversity cases,35 these findings with respect to
this remaining category of cases (non-government, non-diversity cases) are pre-
liminary until the number of cases in the sample is expanded. Nevertheless,
these preliminary results are still useful in that they can serve as a benchmark
for comparison later.36

V. CONCLUSION

Towards the end of his landmark paper, The Problem of Social Cost, Ronald
Coase chided his fellow economists for basing their assumptions on "some kind
of ideal world" and exhorted them to follow his lead by "start[ing] our analysis
with a situation approximating that which actually exists."37 Lawyers, judges,
and law professors too are by no means immune from Professor Coase's sting-
ing rebuke. It seems that most legal professionals, including academics and
judges, view the development of law as an incremental or cumulative process,

33 A summary of the reported cases in this third catch-all category of "other cases" is set

forth in Table 2c in Appendix.
3' These results are summarized in Table 2d.
31 See supra, Section lV.B.
36 What about "other cases" decided at the post-trial stage? Unfortunately, the subsample

of post-trial "other cases" was too small to make even a preliminary guess regarding the
level of randomness at this stage of the litigation game, although one might suspect that

judges are unlikely to overturn the outcome of a jury trial, let alone a bench trial, in the

interest of finality.
37 Coase, supra note 6, at 43.
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similar to Thomas Kuhn's description of the traditional view of scientific
knowledge as "development-by-accumulation." 3 But how can this be the case
if the process that produces the raw materials of legal knowledge in the Anglo-
American legal system (precedents and stare decisis) is itself governed by
chance or is heavily stacked in favor of government parties? Accordingly, the
author hopes that the application of probability theory to law will encourage
other scholars to not only extend the modest results presented in this paper, but
also begin thinking about the possibility of replacing the current model of liti-
gation, which is terribly protracted and costly, with a more faster and cheaper
way of playing the litigation game and resolving disputes.

38 See Thomas S. Kuhn, THE STRUCTURE OF SCIENTIFIc REVOI UTIONS 2 (3d ed. 1996).
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APPENDIX

TABLE 1. OVERVIEW OF SAMPLE (By CATEGORY)

Category

Criminal
(including habeas corpus petitions)

Diversity
(including motions for removal/remand)

Political

Transportation

Bankruptcy

Intellectual Prop.

Customs

ICC (Interstate Commerce Comm'n)

Tax

Administrative Law

Other Gov't Party

Labor Law
(private parties, non-transportation-related)

Corporate

Antitrust

Civil Rights

NLRB

TOTALS

Sample Size

55

32

% of total

.289 (28.9%)

.168 (16.8%)

(8.4%)

(7.4%)

(5.3%)

(4.7%)

(4.2%)

(4.2%)

(3.7%)

(3.2%)

(2.6%)

(2.6%)

.026 (2.6%)

.021 (2.1%)

.016 (1.6%)

.016 (1.6%)

1.0 (100%)
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TABLE IA. GEOGRAPHICAL BREAKDOWN OF SAMPLE (By STATE

AND TERRITORY)

Alabama 2 Maryland 4

Alaska I Massachusetts I

Arizona I Michigan 3

Arkansas 3 Minnesota 2

California 6 Mississippi 4

Colorado I Missouri 4

Connecticut 9 Montana 3

Delaware I Nebraska I

Florida 5 New Hampshire I

Georgia 0 New Mexico 0

Hawaii 0 New Jersey 4

Illinois 5 New York 34

Idaho 0 Nevada 0

Indiana I North Carolina I

Iowa 0 North Dakota I

Kansas I Ohio 2

Kentucky 2 Oklahoma 4

Louisiana 6 Oregon 2

Maine I Pennsylvania 18

TABLE I B. GEOGRAPHICAL BREAKDOWN

Rhode Island

South Carolina

South Dakota

Tennessee

Texas

Utah

Virginia

Vermont

Washington

West Virginia

Wisconsin

Wyoming

Canal Zone

District of Columbia

Guam

Puerto Rico

Virgin Islands

TOTALS

OF SAMPLE (By CIRCUIT)

D.C. Circuit

First Circuit

Second Circuit

Third Circuit

Fourth Circuit

Fifth Circuit

Sixth Circuit

Seventh Circuit

Eighth Circuit

Ninth Circuit

Tenth Circuit

Customs Court

TOTALS
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TABLE 2. OVERVIEW OF SUBSAMPLES

Subsample

All Cases in which US is a Party

Diversity Cases

All Other Cases

TOTALS

Subsample Size

109

32

49

190

% of total

.573648 (57.4%)

.168421 (16.8%)

.257895 (25.8%)

.999990 (100%)

TABLE 2A. SUBSAMPLE OF "GOVERNMENT CASES" (By CATEGORY)

Raw No. of Gov't Cases
(in which US is Plaintiff

or Defendant)

55

14

8

8

7

6

3

3

5

109

No. of Cases Won by
Gov't (at Pre-trial or

Trial Stage)

52

10

4

8

6

4

3

3

2

92

% of Total

0.945455(94.5%)

0.714286(71.4%)

0.5 (50%)

1.0 (100%)

0.857143(85.7%)

0.666666(66.7%)

1.0 (100%)

1.0 (100%)

0.4 (40%)

0.844037(84.4%)

TABLE 2AA. SUBSAMPLE OF ALL NON-CRIMINAL GOV'T CASES

Pre-Trial On the Merits Post-Trial Overall
(Law & Equity)

Total No. of Outcomes 15 37 2 54

Gov't Party Success Rate 12/15 27/37 1/2 40/54

TABLE 213. SUBSAMPLE OF "DIVERSITY CASES"

Total No. of Outcomes

Plaintiffs Success Rate

Defendant's Success Rate

Moving Party's Success Rate

Pre-Trial On the Merits Post-Trial

27 29 3

8/27 16/29 1/3

19/27 13/29 2/3

17/27 16/29 2/3

[Vol. 21:45

Criminal

Political

Customs

1CC

Tax

Admin.

NLRB

Civil Rights

Other

TOTAL

Overall

59

25/59

34/59

35/59



CHANCE AND LITIGATION

TABLE 2BB. SUBSAMPLE OF DIVERSITY CASES

Total No. of Outcomes

Plaintiff's Success Rate

Defendant's Success Rate

Moving Party's Success Rate

Pre-Trial

(Remand/Removal
Motions in
Parenthesis)

22
(8)

11/22
(5/8)

11/22
(3/8)

11/22
(5/8)

On the Merits Post-Trial

(Law & Equity)

Overall

7 37
(47)

4/7 19/37
(24/45)

3/7 18/37
(21/45)

1/7 16/37
(21/45)

TABLE 2c. SUBSAMPLE OF "OTHER CASES" (By CATEGORY)

Pre-Trial

Transportation

Bankruptcy

Intellectual Property

Antitrust

Corporate

Labor Law

TOTALS

On the Merits

6

9

5

2

2

4

28

TABLE 2.D. SUBSAMPLE OF COMBINED DIVERSITY AND OTHER CASES

(ALL PRIVATE, NON-Gov'T CASES)

Total No. of Outcomes

Plaintiff's Success Rate

Defendant's Success Rate

Moving Party's Success Rate

Pre-Trial On the Merits Post-Trial Overall
(Law & Equity)

56 37 10 103

24/56 20/37 5/10 49/103

33/56 17/37 5/10 55/103

33/56 20/37 3/10 56/103

Post-Trial

0

0

0

0

3
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