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I. INTRODUCTION

Disparate legal treatment of children and adults, due to fundamental differ-
ences in development, maturity, and cognition, has a long history of acceptance
by courts, legislators, and society as a whole.! There are myriad examples of
legal distinctions between juveniles and adults, ranging from relatively mun-
dane age restrictions on driving, voting, and alcohol consumption, to monu-
mental differences in the application of certain constitutional rights.> These
differences are particularly salient in the context of criminal law and the juve-
nile court.?

Two conflicting ideologies form the basis of the modern juvenile justice sys-
tem: the societal imperative to curb youth misbehavior, and the belief that the
state should rehabilitate, rather than punish, misbehaving youth, due to the
state’s special parens patriae responsibility to protect children and foster their
development.* The concept of parens patriae, meaning “parent of his or her
country” in Latin, views the state as a sovereign with the power and responsi-
bility to “provide protection to those unable to care for themselves.”” Juvenile
court systems originated in the parens patriae jurisdiction of the English Court
of Chancery, which dealt with child welfare and neglect matters as an extension
of the King’s “pater patrie” guardianship of juvenile subjects.® Progressive
reformers in the United States began advocating for a separate juvenile justice
system in the late 1800s.” Ilinois became the first state to establish a juvenile
court in 1899, and every state in the Union has since followed suit.® Juvenile

' See Roper v. Simmons, 543 U.S. 551, 569 (2005); Bellotti v. Baird, 443 U.S. 622, 635
(1979); Jay D. Blitzman, Gault’s Promise, 9 Barry L. Rev. 67, 68, 70 (2007); Barry C.
Feld, A Century of Juvenile Justice: A Work in Progress or a Revolution That Failed?, 34 N.
Ky. L. Rev. 189, 243-44 (2007) (citing Roper, 543 U.S. at 572-73); Howard T. Matthews,
Jr., Status Offenders: Our Children’s Constitutional Rights Versus What’s Right for Them,
27 S.U. L. Rev. 201, 203 (2000).

2 See Roper, 543 U.S. at 569, 577 (finding capital punishment unconstitutional when
applied to juveniles under the age of eighteen).

3 Bellotti, 443 U.S. at 634-35.

4 See Joyce London Alexander, Aligning the Goals of Juvenile Justice with the Needs of
Young Women Offenders: A Proposed Praxis for Transformational Justice, 32 SurroLk U.
L. Rev. 555, 557-58 (1999).

Brack’s Law Dictionary 1221 (9th ed. 2004).

Blitzman, supra note 1, at 73.

Maggie L. Hughey, Note, Holding a Child in Contempt, 46 Duke L.J. 353, 355 (1996).
Id. at 355-56.

® N W
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court jurisdiction, as is the case in Massachusetts, typically encompasses three
areas: (1) delinquency proceedings for juveniles accused of committing crimes;
(2) care and protection matters dealing with problems related to neglect or
abuse; and, (3) Child in Need of Services status offense cases.” This Note
examines the Child in Need of Services (“CHINS”) status offense jurisdiction
of the Massachusetts juvenile courts.

Children who commit certain acts that would not be criminal if committed by
adults may be subject to juvenile court status offense jurisdiction.'® Status of-
fenders subject to CHINS jurisdiction fall into three categories: truants, run-
aways, and stubborn children.'" CHINS statutes allow the juvenile courts to
intervene in cases where a child’s behavior suggests a tendency towards future
delinquency.'? The predominately rehabilitative goals of the CHINS system
are threefold: preventing the child from engaging in future delinquent or crimi-
nal activity, fostering the child’s educational development, and providing sup-
port to families in times of conflict and “emotional turbulence.”'® Unfortunate-
ly, the practical operation of the CHINS system in Massachusetts is fraught
with defects that often prevent the achievement of the statutes’ noble intentions.

Several often related challenges ensure that the CHINS statutes cannot per-
form their desired function. There is a strong correlation between CHINS in-
volvement and future delinquency, demonstrating that CHINS is an ineffective
mechanism to deter delinquency.'* One glaring statutory shortfall is the lack of
any effective judicial enforcement mechanism for CHINS orders and agree-
ments."> Furthermore, while CHINS proceedings are explicitly designated as
distinct from the courts’ criminal and delinquency functions, several factors
undermine this distinction.'® Additionally, there is a danger that children will
not be able to distinguish between CHINS and criminal jurisdiction within the

9 Alexander, supra note 4, at 559.

10" See Matthews, supra note 1, at 202. Certain status offenses, such as driving underage,
possessing alcohol as a minor, or driving with any blood alcohol level as a minor (even if
below the statutory limit), are subject to delinquency, rather than CHINS, proceedings.

1 Martha P. Grace, Are We Really Willing to Commir to Prevention?, 34 Niw ENnG. L.
REv. 645, 646 (2000); see also Mass. GEN. LAws ANN. ch. 119, §§ 21, 39E (West 2009).

12 Ropkrick L. IrReLAND, JuveNILE Law §§ 4.1, 4.5 (2d ed. 2009). The author of this
practice manual, Roderick L. Ireland, is the Chief Justice of the Massachusetts Supreme
Judicial Court—the state’s highest court. His prior judicial experience includes almost thir-
teen years on the bench of the Boston Juvenile Court, seven years on the Massachusetts
Court of Appeals, and thirteen years as an Associate Justice of the Massachusetts Supreme
Judicial Court. The Justices, SUPREME Jubiciar. CourrT, http://www.mass.gov/courts/sjc/
justices/ireland.html (last visited July 5, 2011).

13 IRELAND, supra note 12, at § 4.5.

14 See Commonwealth v. Florence F., 709 N.E.2d 418, 422 (Mass. 1999); Blitzman,
supra note 1, at 95.

15 See Florence F., 709 N.E.2d at 422.

16 See Mass. GEN. Laws ANN. ch. 119, § 39E (West 2009).
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juvenile courts.!” The high probability that a child who is subject to a CHINS
proceeding will subsequently be involved with the juvenile court on a delin-
quency matter can further obscure these lines as a child’s court dates and obli-
gations grow increasingly intertwined.'® Finally, certain features of the CHINS
system may directly encourage delinquency.'® One commentator notes that
“status offenses have become a gateway to criminal behavior,” and warns that
status offenders, through their involvement with the juvenile courts, are in dan-
ger of being “transformed into criminals.”?® By initiating children into the ju-
venile justice system, the experience may acclimate youths to expect court-
imposed authority and punishment, engender resentment towards authority
figures and the judicial system, and potentially exacerbate the types of misbe-
havior that typically underlic CHINS offenses.

Massachusetts’s CHINS statutes require revision before they can fulfill their
primary goal of preventing future delinquency through education, rehabilita-
tion, and familial reconciliation.?! Juvenile judges and the juvenile courts must
see their role in the CHINS process drastically reduced, and should only enter
the proceedings as a last resort. Rehabilitation, treatment, and education must
be the system’s central focus. School officials, social workers, parents, and
mental health professionals should be its most visible actors. Instituting these
reforms will require the wholehearted participation of government agencies,
community organizations, schools, and, perhaps most importantly, legislators
responsible for allocating funding. Finally, any statutory revision should in-
clude an appropriate enforcement mechanism to encourage juvenile compliance
with CHINS orders while maintaining the essentially non-criminal nature of the
sanctioned offenses. A system of civil fines, roughly premised on local youth
curfew ordinances and juvenile provisions of Massachusetts marijuana posses-
sion statutes, could provide an effective alternative means of judicial enforce-
ment in CHINS proceedings and strike the necessary balance of underlying
policy concerns.

In consideration of the above-stated goals, Part 11 of this Note will discuss
the historical evolution of the juvenile justice system in Massachusetts. Part 1II
provides an overview of juvenile status offenses and CHINS jurisdiction, as
well as a detailed description of the Massachusetts CHINS statutes and their
practical operation. Part IV discusses several shortcomings of the CHINS sys-
tem. Part V argues that the practical application of the CHINS system often

17 See Luz A. Carrion, Comment, Rethinking Expungement of Juvenile Records in Mas-
sachusetts: The Case of Commonwealth v. Galvin G., 38 New. EnG. L. Rev. 331, 335
(2004); Soma R. Kedia, Creating an Adolescent Criminal Class: Juvenile Court Jurisdiction
Over Status Offenders, 5 Carnozo Pus. L. PoL’y & Ernics J. 543, 559 (2007).

18 See Florence F., 709 N.E.2d at 422.

19 See Alecia Humphrey, The Criminalization of Survival Attempts: Locking Up Female
Runaways and Other Status Offenders, 15 HasTings WomeN"s L.J. 165, 172 (2004).

20 Id. at 172.

21 See infra, Part V.
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operates against the best interests of the children it seeks to rehabilitate. Final-
ly, Part VI proposes several reforms, including a novel, explicitly civil ap-
proach to the enforcement of CHINS orders and agreements in Massachusetts.

II. History oOF THE JUVENILE COURT IN MASSACHUSETTS
A. The National Evolution of Juvenile Status Offense Jurisdiction

At its inception, the juvenile justice system was primarily a state concern and
several states adopted widely disparate approaches to the rights of children.”
Many states entrusted judges with broad discretion under the parens patriae
doctrine, which led to comparatively unequal and seemingly arbitrary adjudica-
tions in state juvenile courts.”® The federal government had little involvement
with juvenile courts until the 1960s when the Supreme Court, under Chief Jus-
tice Earl Warren, imposed procedural formalities on juvenile court proceedings
under the Fourteenth Amendment and the Bill of Rights.?*

The Supreme Court, in Kent v. United States, imposed the first nationally
mandated procedural safeguards for child defendants in juvenile court, bemoan-
ing that “the child receives the worst of both worlds . . . he gets neither the
protections accorded to adults nor the solicitous care and regenerative treatment
postulated for children.”?® In 1967, the Court decided the landmark juvenile
justice case In re Gault, which required states to provide broad due process
rights to children in delinquency proceedings, including the right to “notice, a
fair hearing, assistance of counsel, the opportunity to confront and cross-ex-
amine witnesses, and the privilege against self-incrimination.”® These proce-
dural reforms created a baseline level of equality and fairness amongst children
subject to juvenile court proceedings, but at the same time, the reforms brought
the juvenile courts closer in form and substance to their adult criminal counter-
parts by legitimizing punishment and leading to more severe dispositions across
the field of juvenile justice.”’

Statutory prohibition of juvenile status offenses in Massachusetts originated
in colonial times; the Massachusetts Stubborn Child Law of 1646 allowed
courts to impose the death penalty on obstinate youths for many transgressions,
including disobeying their parents, disruptive rudeness, and blaspheming the
Sabbath.?® New York was the first state to segregate its juvenile courts’ status
offense and delinquency jurisdictions.”® Soon thereafter, Congress passed the

See Alexander, supra note 4, at 559-61.
23 See id. at 559-61.
24 Feld, supra note 1, at 189-90, 201-03.
25 Id. at 202 (quoting Kent v. United States, 383 U.S. 541, 556 (1966)).
26 Id. at 202-03 (citing In re Gault, 387 U.S. 1, 33, 36, 41, 57 (1967)).
27 Id. at 218.
Alexander, supra note 4, at 558; Harry J. Rothgerber, Jr., The Bootstrapping of Status
Offenders: A Vicious Practice, 1 Ky. CHiLD. RTs. J. 1, 1 (1991).
2% Kedia, supra note 17, at 556.
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Juvenile Justice and Delinquency Prevention Act (“JJDPA”) in 1974, which
required states to deinstitutionalize status offenders and remove them from fa-
cilities used to detain juvenile delinquents.*® The creation of the Massachusetts
CHINS system in 1973 decriminalized juvenile status offenses, eliminating
criminal sanctions, focusing on non-punitive treatment and rehabilitation, and
attempting to provide troubled children with protective care.?!

B. The Parens Patriac Doctrine and Massachusetts Juvenile Courts

The Boston Juvenile Court (“BJC”), the first institution of its sort in Massa-
chusetts, opened for business in 1906 against the background of shifting socie-
tal attitudes recognizing central developmental differences and requirements of
children compared with adults.*> The BJC remained the sole juvenile court in
the Commonwealth until the establishment of juvenile courts in Worcester and
Springfield in 1969 and Bristol County in 1972.% In 1992, the Massachusetts
legislature passed the Court Reform Act, which established a statewide juvenile
court with expanded subject matter and territorial jurisdiction.** Today, the
Massachusetts Juvenile Court Department has eleven divisions and consists of
one chief justice and forty associate justices sitting in over thirty-five locations
across the state.*

The parens patriae doctrine provides the philosophical underpinning for
Massachusetts’s juvenile court system, and its essence is statutorily cemented
in chapter 119, section 53 of the Massachusetts General Laws.>® Section 53
calls for flexible construction of the statutes outlining delinquency procedures
to ensure that “the care, custody and discipline of the children brought before
the court shall approximate as nearly as possible that which they should receive
from their parents, and that, as far as practicable, they shall be treated, not as
criminals, but as children in need of aid, encouragement and guidance.”” The
first judge of the BJC, Judge Harvey Humphrey Baker, espoused a parens pa-
triae approach to juvenile justice as the path best suited to serve the dual needs
of children and the community.>

Judge Baker’s primary goal was to place youths who came before the BJC

30 14

31 Commonwealth v. Florence F., 709 N.E.2d 418, 421 (1999) (discussing the policy
foundations of Massachusetts CHINS statutes).

32 THE Mass. COURT SYs., ANNUAL REPORT ror FiscaL Yiar 2008 1 (2008); see Jane
Strickland, The 1992 Court Reform Act: lts Role in the Development of the Massachusetts
Juvenile Court, 39 Boston B.J. 9, 9 (1995).

33 1d. at 10.

Strickland, supra note 32, at 11-12.

35 Id. at 12.

36 Mass. GEN. LAws ANN. ch. 119, § 53 (West 2009); Blitzman, supra note 1, at 67.
37 Mass. GeN. Laws ANN. ch. 119, § 53 (West 2009).

See Strickland, supra note 32, at 9.
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“in a normal relation to society as promptly and as permanently as possible.”°
Fundamental to Judge Baker’s approach was the belief that in order to deter-
mine the appropriate course of action in any case, the BJC had to understand
each individual offender and that punishment would be ineffective unless it was
tailored to the needs and characteristics of a particular offender.*® Judge Baker
envisioned three independent constituencies that would contribute their special-
ized expertise to help fulfill the juvenile court’s mission: the probation depart-
ment, a court clinic, and an easily accessible network of extra-judicial public
and private service agencies throughout the community.*' Judge Baker’s at-
tempts to assemble and concentrate widespread community resources towards
improving the care of, and conditions affecting, children in the juvenile courts
exemplified his belief in the potential of parens patriae, and the model Judge
Baker helped forge remains central to Massachusetts’s modern juvenile justice
system.*> However, overreliance on parens patriae often leads to a slippery
slope where the “parental” state, through the exercise of its legal authority, can
dramatically impact youths’ lives based on highly subjective and questionably
accurate “best interest” determinations.*

1. CHINS iN MASSACHUSETTS
A. Status Offenses

Juvenile courts in Massachusetts have three primary areas of jurisdiction:
delinquency, care and protection, and CHINS.* Delinquency jurisdiction ap-
plies to children who have allegedly committed an act that constitutes a crime
when the perpetrator is an adult, while subjects of care and protection matters
come into the juvenile courts because of the abusive or neglectful behavior of a
parent.*> Status offenders occupy a unique niche within the juvenile justice
system.*® Status offenders come before the courts as a result of their own be-
havior, but for actions that typically do not constitute a criminal offense when
performed by one who has attained the age of majority.*” As a result, juvenile
court judges are highly invested in CHINS proceedings.®® In her law review
article on striking a balance as a juvenile court justice, the Honorable Martha P.
Grace noted, “We take [CHINS proceedings] very seriously since it may be the

39 See id. (quoting JunGe BakiR Founp., HARVEY HumpHREY BAKER, UPBUILDER OF
THE JuveENILE Court 109 (1921)).

40 See id. at 9.

41 See id.

42 See id. at 10, 29.

43 Humphrey, supra note 20, at 166.

44 Strickland, supra note 32, at 10.

45 See Matthews, supra note 10, at 202.

46 Id.

47 Id.; Humphrey, supra note 20, at 166.

48 See Grace, supra note 11, at 646
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first time that we see a child in our system. It is at that point that we need to
intervene to prevent them from becoming delinquent.”*® Every state has some
form of juvenile court status jurisdiction—while Massachusetts has the CHINS
system, other states have PINS, JINS, YINS, or FINS (people, juveniles, youth,
or families in need of either services or support).*

Juvenile status offender jurisdiction rests upon the premise that the state has
a “legitimate interest . . . to protect the welfare of its youth and thus impose
rehabilitative treatment when necessary.”' This jurisdiction also rests upon the
belief that this parens patriae authority is needed to prevent a “status offend-
er’s misbehavior from escalating into delinquency.”” CHINS cases generally
fall into three categories: runaways, truants, and stubborn children.>®* A fourth
category, the school offender, is essentially a hybrid of the truant and stubborn
child CHINS whose misbehavior occurred at school, and is typically consid-
ered a subset of the broader truant CHINS category.> Massachusetts is among
“the most progressive states” in providing status offenders with procedural pro-
tections in the juvenile courts.”> The CHINS statutes require status offense
proceedings to be completely distinct from the juvenile court’s delinquency
functions.’® Whether or not the system is able to maintain this distinction is a
matter of debate. In order to grasp the deficiencies that hinder the preventive
purpose of the CHINS statutes, it is necessary to first understand how the
CHINS process operates.

B. The CHINS Process

Any statutorily authorized individual may apply for a CHINS petition with a
juvenile court, thus initiating the CHINS process.”” Chapter 119, section 39E
of the Massachusetts General Laws authorizes police officers, as well as par-

49 Id. at 646.

30 Blitzman, supra note 1, at 88; Matthews, supra note 10, at 205.

S Matthews, supra note 10, at 202, 204,

52 Id.

33 See Grace, supra note 11, at 646; see also Blitzman, supra note 1, at 95. Massachu-
setts defines a child in need of services as:

A child between the ages of 6 and 17 who: (a) repeatedly runs away from the home of a

parent or legal guardian; (b) repeatedly fails to obey the lawful and reasonable com-

mands of a parent or legal guardian, thereby interfering with the parent’s or legal guard-

ian’s ability to adequately care for and protect the child; (c) repeatedly fails to obey

lawful and reasonable school regulations; or, (d) when not otherwise excused from at-

tendance in accordance with lawful and reasonable school regulations, willfully fails to

attend school for more than 8 school days in a quarter. Mass. GeEn. LAws ANN. ch.

119, § 21 (West 2011).

54 See id. § 21; see also Grace, supra note 11, at 645-46.

35 Humphrey, supra note 20, at 181-82.

56 See Mass. GEn. LAws ANN. ch. 119, §8 39E, 39G; Commonwealth v. Florence F., 709
N.E.2d 418, 421 (Mass. 1999).

57 See Mass. GEN. LAws ANN. ch. 119, § 39E.
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ents or legal guardians having custody of “such child,” to apply for a petition in
the case of runaways and stubborn children.”®® When a child is truant, any “su-
pervisor of attendance” at the child’s school may apply for a petition alleging
that the “child persistently and willfully fails to attend school or persistently
violates the lawful and reasonable regulations of his school.”*® Truant CHINS
cases cannot extend beyond a child’s sixteenth birthday, as Massachusetts law
compels school attendance only until the age of sixteen with limited excep-
tions.® Once the application is filed, the court schedules a date for a prelimina-
ry hearing to determine whether to issue the CHINS petition.! Though techni-
cally called the “preliminary hearing,” practitioners typically refer to this as the
“arraignment” because of its similarities with the first hearing in the delinquen-
cy process.®? If a CHINS case begins with the arrest of the child, the juvenile
courts automatically issue the petition; no application process is required.®®
Prior to the preliminary hearing, the court’s chief probation officer designates
one of his officers to conduct a preliminary inquiry into the child’s situation
and makes a recommendation as to whether issuing the petition is in the child’s
best interests.®

The preliminary hearing takes place before a juvenile court judge and con-
sists of the probation officer’s testimony and recommendation.®® Other parties,
such as parents or legal guardians, may also present evidence.®® The court
chooses from three potential dispositions: it may “decline to issue the petition”
tor lack of probable cause to believe that the child requires services, determine
that the child’s interests are best served by informal assistance and refer the
child to the probation department for services rather than issuing the petition,
or, “issue the petition” pursuant to a finding of probable cause and schedule a
trial on the merits.” If the child comes before the court on arrest, the petition
will be issued, and the probation officer will conduct an abbreviated inquiry
and report to the court whether the child’s best interests will be served by infor-
mal assistance or a trial on the merits.%®

When the court refers a child to probation for assistance pursuant to the
CHINS statutes, the probation officer may refer the child to “an appropriate
public or private organization or person for psychiatric, psychological, educa-

58 I1d.
59 Id
60 See Mass. GEN. Laws AnN. ch. 76, §§ 1, 18 (West 2009).
61 Mass. GEN. LAws ANN. ch. 119, § 39E.
Interview with Wendy Kaplan, Associate Clinical Professor of Law, Boston University
School of Law, in Boston, MA. (May 27, 2009).

63 Mass. GEN. Laws ANN. ch. 119, § 39E.

6 Id.

65 Id.

66 Id.

7 Id.

68 Id.
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tional, occupational, medical, dental or social services and shall have the au-
thority to conduct conferences with the child and the child’s family . . . .>%
Such agencies may include the Department of Children and Families (“DCF”),
the Department of Mental Health (“DMH”), and community based service or-
ganizations, such as the Boys and Girls Club, Big Brother, or the YMCA,
among others.”® The goal of the probation officer’s assistance at this juncture is
to establish CHINS agreements between the parents and child that will lead to
adjustments in behavior.”! Ideally, this will resolve the issues underlying the
CHINS proceeding and render a formal trial unnecessary.”> These CHINS
agreements must be in force for a six-month period, but may be extended for an
additional six months with the consent of the child and the parents.”” At the
expiration of the final period, the court will either dismiss the petition if the
informal assistance has proved effective or issue the petition and set a trial
date.” The court may not use any statements the child has made during this
period at the CHINS trial; however, the court may consider such statements in
the post-adjudicative phase to aid with dispositional determinations.”
Following the issuance of a CHINS petition, the court will send a summons
to the child and both parents, if they reside in the Commonwealth, or whichever
parent or legal guardian resides in the Commonwealth and is available.” If a
child does not respond to the summons, the court can issue a warrant, subject-
ing the child to arrest.”” If the court determines that an allegedly “stubborn
child” presently before the court is not likely to appear at either a future prelim-
inary hearing or a CHINS trial, the court can impose bail or release the child
subject to certain terms and conditions.”® If a child fails to post bail, is detained
for violation of a condition of release, or if his or her guardians refuse to appear
or take custody of the child, the court may detain the child for fifteen days.”
After this fifteen-day period, the court will hold a hearing to determine whether
to detain the child for an additional fifteen days.®’ The total length of incarcer-
ation, however, cannot extend beyond forty-five days.®' Children held on bail
subject to CHINS petitions are placed in DCF facilities, rather than Department

% Id.

70 Interview with Wendy Kaplan, Associate Clinical Professor of Law, Boston University
School of Law, in Boston, MA. (May 27, 2009).

71 Mass. GeN. LAws ANN. ch. 119, § 39E.

72 1d.

73 1d.

74 I,

>4

76 Id.

7 1d.

78 Id. § 39H.

Id

80 Id.

81 1d.
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of Youth Services (“DYS”) juvenile detention centers.®? The court’s decision
on bail and detention is immediately appealable.®® The penalties for failure to
respond to a summons and for being deemed unlikely to appear for one’s court
date represent the only civil detention authorized by the CHINS statutes.®
Nevertheless, the presence of a bail hearing and the threat of potential deten-
tion, no matter its form, contribute to the blurring of the lines between CHINS
and delinquency proceedings, particularly from the child’s perspective.

Furthermore, such proceedings and potentially restrictive outcomes can be-
come mechanisms for what this Note refers to as de-facto bootstrapping.
Traditional bootstrapping is a byproduct of the limited dispositional options and
impotent enforcement mechanisms available to juvenile court judges in juve-
nile status offense proceedings.®> Several states permit bootstrapping: they al-
low juvenile court judges to hold status offenders in criminal contempt for the
violation of valid court orders stemming from a status offense proceeding.®®
Thus, a recidivist status offender who violates a judge’s order, defaults on a
court date, or even simply disobeys a parent could face charges of criminal
contempt.’” The child would thus be subject to a delinquency proceeding for
the same status offense that originally brought him before the court.®®

Bootstrapping, in its traditional form, is prohibited in Massachusetts.* How-
ever, CHINS proceedings create a pervasive danger of de-facto bootstrapping.
De-facto bootstrapping occurs when the judges in a subsequent CHINS, delin-
quency, or even adult criminal proceeding sees a defendant with a lengthy re-
cord of truancy, stubbornness, defiance of CHINS orders, or defaults on
CHINS agreements, and are less inclined to admit the individual to bail and less
amenable to calls for leniency in adjudication.’® Judges’ ability to hold stub-
born children subject to CHINS petitions on bail and order the arrest of those
children who do not appear when summoned are examples of the de-facto boot-
strapping that blurs the lines between the Massachusetts’s juvenile courts’ sta-
tus offense and delinquency functions.”’ Mandated pre-trial detention should
be reserved strictly for delinquency proceedings; the availability of pre-trial
detention in status offense cases is both potentially confusing and contrary to
the underlying goals of CHINS.

CHINS trials, although explicitly non-criminal in nature, share many com-
mon features with criminal and delinquency proceedings. CHINS proceedings
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afford children many of the same due process rights accorded to youths who
have been charged with delinquency.®® Children have the right to be present
and the right to counsel at all hearings.®® Indigent alleged CHINS have the
right to court-appointed counsel if they cannot afford private representation.®*
Children also have the right to a six-member jury trial, and they can only waive
this right if represented by counsel, or if a parent or guardian files a written
waiver on the child’s behalf.®> The burden of proof in CHINS proceedings is
the same as in criminal court: to find that a child is “in need of services” under
the CHINS statutes, all allegations must be proved beyond a reasonable
doubt.*® Furthermore, in a jury CHINS trial, the child has the right to a unani-
mous verdict.”” Once adjudicated as a CHINS, a child has the statutory right to
de novo appellate review of the proceedings.”® Ultimately, the major distinc-
tions that delineate CHINS trials from their delinquency equivalents are the
dispositional options available to the judge, but this distinction in punishment
does little to overcome the overwhelming similarities in form, procedure, loca-
tion, burden, due process rights, stigmatization, and emotional impact.”

C. CHINS Dispositions

When a child is adjudicated as a CHINS, the juvenile judge, “taking into
consideration the physical and emotional welfare of the child,” may choose
from the dispositional alternatives outlined in Chapter 119, section 39G of the
Massachusetts General Laws.'® The court may permit the child to remain with
his parent or legal guardian pursuant to certain conditions, such as medical,
psychological, psychiatric, educational, occupational, or social services and su-
pervision by a court clinic, or by a public or private organization that provides
counseling or guidance services.'®’ The court may also place the child with a
relative or a qualified adult, with a private charitable or childcare agency or
otherwise licensed private organization, or with a private organization deemed
qualified to deal with the child’s individual needs.' Alternatively, the judge
may commit the child to DCF, provided the child is less than eighteen years
old.'®
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Following a child’s adjudication as a CHINS, the court will issue a CHINS
order containing the judge’s chosen disposition.'® The judge may permit the
child to remain in the custody of his parent or guardian subject to specified
conditions or temporarily transfer the child’s custody to a third party.'® The
probation department will continue to monitor the child’s compliance with any
post-adjudication orders, fulfilling a similar role to its responsibilities in the
pre-trial period.'”® CHINS orders may continue in force for a maximum of six
months and may be extended, pursuant to a hearing, for additional periods no
longer than six months if the court deems an extension is likely to further the
goals of the CHINS process.'” The court may not commit a CHINS to any
county training schools nor to any facilities operated for the detention of juve-
nile delinquents.'® Dispositional orders may not extend past the eighteenth
birthday of a runaway or stubborn child adjudicated a CHINS, or beyond the
sixteenth birthday of a child adjudicated a CHINS for truancy.'®

D. Dispositional Limitations and Judicial Authority

Massachusetts courts have established further protections in addition to the
statutory limitations on CHINS dispositions.!'® The Supreme Judicial Court of
Massachusetts (“SJC™) has consistently adopted very narrow interpretations of
the CHINS statutes, prohibiting both direct and contempt orders in CHINS
cases as barred by the plain language of, and the legislative intent behind, the
statutes.''" Perhaps most importantly, all dispositional orders must be custodi-
al, and the judge in a CHINS proceeding may not direct an order to the child,
such as “you must attend school.”'? Instead, dispositional orders must be con-
ditional upon custody, for instance, “you can stay with your parents providing
you go to school, obey curfew, and obey your mother.”''

In Commonwealth v. Florence F., the SJC noted that the legislative intent of
the CHINS statute was to segregate the juvenile court’s CHINS function from
its criminal and delinquency functions.''* Therefore, even if a child adjudicat-
ed a CHINS violates a valid dispositional order, that child cannot be subject to
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criminal contempt sanctions.''> The Florence court noted that Massachusetts’s
CHINS statutes explicitly state all of the dispositional options that the legisla-
ture intended for a CHINS trial, and that the absence of language granting judi-
cial authority for direct orders, criminal content, or criminal sanctions of any
kind precludes their use.''® The court acknowledged that juvenile judges are
left with little power to enforce orders in CHINS cases, cited the recidivism of
CHINS as evidence of systematic dysfunction, and urged the legislature to ad-
dress these problems.''” The SJC’s decision in Florence established an out-
right prohibition on judicial bootstrapping of CHINS in Massachusetts.

Despite the intention for CHINS proceedings to be distinctly non-criminal,
the process has many practical features that blur the line between criminal and
non-criminal court functions, increase the likelihood of future delinquency, and
add to the misfortune of those who graduate from the CHINS system to crimi-
nal court. The formal appearance of the CHINS trial mirrors that of a delin-
quency proceeding, and the only major distinction between the two from a
child’s perspective is dispositional.''® Furthermore, the absence of effective
enforcement mechanisms can set up faulty expectations for future interactions
with the justice system.!'® Ultimately, the CHINS system, despite its progres-
sive aspects, may exacerbate underlying issues that originally led to a child’s
involvement in a CHINS case, foster future delinquency, and set former
CHINS kids up for failure, if or when they finally come before courts on crimi-
nal charges.

IV. SuorTcomMINGs OF THE CHINS SysTEM

A. The Vague Distinction Between Delinquency and CHINS Jurisdiction

Although CHINS cases must remain explicitly non-criminal in nature and
separate from the delinquency jurisdiction of the juvenile courts, many factors
obscure this distinction. Children subject to CHINS proceedings share many of
the same due process rights as criminal defendants.'®® The formal appearance
of the proceedings mirror those of the delinquency system, including the initia-
tion of the procedure by arrest or application, preliminary hearing, bail determi-
nation, probation involvement, trial on the merits, adjudication, and post-adju-
dication monitoring by probation or commitment to state agencies.'?' This can
be extremely confusing for children who lack familiarity with the intricacies of
the criminal justice system, and who may have a difficult time recognizing any
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distinction between a CHINS allegation and a criminal charge.'*

Another factor that blurs the distinction between CHINS proceedings and
delinquency is the major role of the juvenile probation department throughout
the CHINS process.'? The Massachusetts Probation Service defines probation
as a “court-ordered sanction placed on a person convicted of a crime.”'** This
is significant because it suggests that the Probation Department’s organization-
al ethos revolves around a presumption of criminal involvement, liability, and
guilt of the vast majority of the department’s supervisees.'?> Probation officers
provide the community with “protection and service through the enforcement
of court orders and the investigation, supervision[,] and monitoring of offend-
ers,” while also providing courts with “up-to-date information and recommen-
dations.”'?® In 2009, probation officers supervised a total of 33,332 juveniles,
including 13,838 CHINS supervisees.'”” Therefore, CHINS cases constituted
over forty percent of the active juvenile probation supervisions for the year, and
correspond to a massive expenditure of resources, time, and effort.'

Unfortunately, the nature of the probation department makes it ill-suited for
deployment in explicitly non-criminal settings, such as CHINS proceedings.
The CHINS statutes require juvenile probation officers to perform initial evalu-
ations of alleged CHINS, recommend rehabilitative services, and coordinate
CHINS agreements between children and parents.'” Meanwhile, the very
same probation officer can essentially become an adverse party, responsible for
investigating and monitoring the child’s behavior and compliance with CHINS
orders and agreements, and recommending options to the court based on his
investigative findings.!*® The absurd incompatibility of these two conflicting
roles is readily apparent. Probation officers are first asked to serve as providers
of rehabilitative treatment for wayward youth, which requires developing a re-
lationship with the child premised on trust, confidence, and compassion. How-
ever, as the CHINS process progresses, the probation officers are forced to
shatter and betray this fragile relationship as court-appointed investigators and
accusers. It is this latter role that contaminates the CHINS system with the
taint of a delinquency proceeding.

Publicized probation department initiatives describing cooperation with local
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school departments to combat truancy affirm the primacy of this adverse, inves-
tigative role, and the extent to which it overshadows probation’s rehabilitative
functions.”' One Juvenile Chief Probation Officer touted the value of school
department cooperation to his officers, stating that “schools are where we can
observe and collect important information on court-involved youth or those at
risk of involvement in just one visit.”'*? Juvenile probation officers in
Hampden County have an even easier time keeping track of CHINS
supervisees through the public schools: officers can “verify attendance, behav-
ior[,] and academic achievement” without even leaving the courthouse through
a “direct computer link to the Springfield School System.”'** The dominance
of probation’s investigatory function over its role as a service provider means
that children are likely to view any resulting repercussions as unfair and illegiti-
mate punishments, breeding cynicism for the courts and the CHINS process,
and shattering the trust necessary to effectively administer rehabilitative ser-
vices."** Clearly the probation service is poorly suited to effectively participate
in the CHINS process; an alternative agency or organization, with rehabilitation
as its sole guiding principle, should be charged with taking over several respon-
sibilities currently assigned to juvenile probation.

CHINS cases are often considered pre-delinquency matters and may even
arise from the same nexus of events as criminal charges.'*> For example, a
child who gets in a particularly vehement or threatening argument with a parent
might face charges for delinquent assault and a CHINS petition for stubborn-
ness at the same time.'*® In another plausible scenario, a child could get into a
fight in the school cafeteria and kick a fellow student, or perhaps strike him
with a lunch-tray. This single incident of adolescent misbehavior could have
myriad consequences for the child: the potential for several delinquency
charges, including assault and battery, assault and battery with a dangerous
weapon, disturbing the peace and disrupting a school assembly, school imposed
discipline in the form of a suspension or expulsion, and a CHINS petition alleg-
ing that he is a school offender."*” Such impositions of duplicative judicial
obligations, proceedings, and mandated rehabilitative services are unnecessari-
ly burdensome, redundant, and potentially harmful to already troubled children.
Furthermore, more than fifty percent of CHINS in Massachusetts are later
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charged with criminal offenses, either in juvenile or adult court, and may find
themselves back in the same courthouse facing far more serious allegations and
consequences.'*®

B. The Absence of Effective Enforcement Mechanisms for CHINS Orders

The protections against bootstrapping in Massachusetts, while essential to
maintain the distinction of CHINS proceedings as purely non-delinquency pro-
ceedings, have the unfortunate side effect of leaving juvenile court justices
without any legitimate, effective enforcement mechanisms for CHINS or-
ders.'® This is a major source of judicial frustration, towards both the legisla-
tors who wrote the statutes and toward the children that the statutes concern.'*
The CHINS statutes task judges with compelling youths to attend school, yet
judges “have no tools to make a child comply with their orders.”"*! This frus-
tration leads to the threat of de-facto bootstrapping when previous disobeyers
of CHINS orders re-enter the justice system for criminal offenses.

Even if a CHINS cooperates with a judge’s order, there is little guarantee
that he will receive the necessary services to address the underlying root causes
of his problems.'*? Presumably, many of the highest-need children are ulti-
mately transferred to temporary DCF custody. However, Massachusetts law
limits judicial oversight of DCF decisions.'*? The abuse of discretion standard
applies to determinations regarding children in DCF custody.'** As such, these
decisions are subject to an arbitrary and capricious standard of review.'®
Therefore, even if a judge determines that the services provided to a child in
DCEF custody pursuant to a CHINS case are inadequate, there is essentially no
outside influence that can be brought to bear on the child’s behalf.'*¢ This is
particularly problematic given the “wide gap” between the legal standards es-
tablished for DCF care, protection, and services, and the “actual practices of the
Department . . . '
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C. The Disproportionate Impact on Vulnerable Youth

Several factors combine to place status offenders at a disadvantage in the
juvenile justice system.'*® CHINS cases typically arise not from “one isolated
incident or behavior but [from] a pattern of different types of acting out over a
period of time[,]” and most CHINS youth must deal with “a wide range of
personal issues and behavior problems” which require attention, but are unlike-
ly to have been previously addressed.'*® Status offense jurisdiction is common-
ly characterized as a way for low-income families to deal with unruly children
by enlisting the intervention and support of the state.'*® Middle and upper class
households that can afford private resources, such as counseling, typically pur-
sue these avenues over the court system; therefore, children from poorer fami-
lies are far more likely to entér juvenile court on a CHINS matter than children
from higher income demographics.'>! Additionally, anecdotal evidence and the
experience of practitioners suggest that minority children and children of color
are overrepresented in juvenile court status offense cases, though this may be a
reflection of the overrepresentation of minorities in lower income brackets.'>
Juvenile courts subject disadvantaged youths to more extensive controls
through their exercise of parens patriae authority, as society’s marked racial
and economic inequalities render “minority youths . . . most ‘in need’ and
therefore most ‘at risk’ of juvenile court intervention.”'>* The numerous de-
fects that inhibit CHINS statutes’ practical efficacy render these disparities par-
ticularly significant; if CHINS’ operation truly works in opposition to its in-
tended goals, the effects of this disproportionate minority contact can be
invidious and pervasive.

Status offenders often also suffer from various mental health and learning
disorders, with implications closely tied to class and race issues.'* Many be-
haviors associated with mental health conditions, emotional disorders, and
learning disabilities contribute to delinquent and status offending acts, particu-
larly when left untreated.'> Poor children and children of color are considera-
bly less likely to be diagnosed with such disorders prior to involvement with
the juvenile justice system, which may further contribute to their overrepresen-
tation in status offense proceedings.'’® Because these disorders are unlikely to
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be diagnosed, they may not come to the attention of probation officers at the
intake and evaluation stages.'”” This can lead to probation officers having an
unjustifiably negative perception of the child and his repeated instances of mis-
behavior.'®® Ultimately, this negative perception will ensure that the child does
not receive necessary services and guarantees that the root causes of his behav-
ioral issues go untreated and unresolved.'”® Unfulfilled educational needs, re-
sulting in low self-esteem, deficient social skills, and low intelligence, are also
considered major contributing factors, particularly in the case of truant status
offenders. "%

One feature common to most CHINS cases is family dysfunction: often par-
ents are “the ones who turn” children in for status offenses, and even if the
parent does not initiate the proceedings, it is likely that the filing of the petition
establishes a “conflicting relationship” between the parent and child.'®" There
is also a correlation between single parenting and propensity for children to
commit status offenses.'6?

Abusive family environments are related to higher rates of status offending
in both boys and girls.'®®* Traumatic childhood experiences, such as domestic
violence or sexual abuse, often manifest in the child as violent, disruptive, or
defiant behavior in school and at home.'® Female status offenders are espe-
cially vulnerable to negative outcomes, both legally and personally, from their
experiences with juvenile court status offense jurisdiction.'®> For females, vic-
timization, sexual abuse, and family dysfunction often lead to status offenses,
particularly in runaway cases.'®® Efforts to treat traumatized children are more
effective when they occur in a “developmentally appropriate environment that
encourages normalcy and minimizes stigma.”'®’ A courtroom does not meet
any of these criteria. Furthermore, female status offenders must face the
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courts’ inherent sexist and paternalistic biases.'® The glaring reality is that the
CHINS system further burdens the most vulnerable juvenile populations. The
statutes harm those whose need for potentially beneficial government-provided
services is greatest. This is one of the most compelling arguments for embark-
ing on an unflinching reexamination and reform of status offense jurisdiction in
Massachusetts.

D. A Misguided Approach to Adolescent Misbehaviors

As currently formulated, the CHINS system is an inherently flawed and mis-
guided approach to the challenges presented by youth misbehavior. Adoles-
cence is a period of “rebellion, turmoil, and increasing conflict with par-
ents . ... [T]he teenage years are a time where it is both normal and normative
to be deviant . . . .”'"® Western culture understands and celebrates adolescence
as a time of “‘ungovernability’ and ‘habitual disobedience[,]’” yet CHINS sta-
tus offense jurisdiction punishes adolescents for what society accepts as age
appropriate behavior.!”® The dividing line between deviant defiance and typi-
cal teenage behavior is essentially indistinguishable; thus, factors outside of the
individual behaviors in question often determine which children are subject to
CHINS proceedings.'”’ Youth misbehavior can be rooted in a vast array of
causes from exposure to violence and abuse to “feelings of vulnerability
masked by a fagade of willful defiance and disregard” for others.'” Further-
more, there is much debate over whether the juvenile court’s coercive imposi-
tion of services in status offense cases actually benefits the youths involved.'”
As one commentator notes, “[Y]ou do not want to keep children in school
under threat of incarceration. You want to get to the root of their problem as
well, which may be neglectful parents, or social workers who are not looking
after them.”'”* CHINS statutes focus too much on correcting behavior and not
enough on the root of children’s problems and on providing appropriate ser-
vices.

The CHINS statutes reflect a dearth of meaningful appreciation for biologi-
cal, psychological, and behavioral traits considered nearly universal to the ado-
lescent experience. Antisocial behavior is a fairly predictable part of adoles-
cence, and adolescents differ from adults in their cognitive capacity and
psychosocial development, particularly with respect to factors such as conform-
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ity, acceptance and perception of risk, and temporal perspective—the ability to
meaningfully perceive and understand the future consequences of current be-
havior.'” Most teenagers engage in limited delinquency during adolescence
and then discontinue criminal behavior as they mature and transition to adult-
hood; some commentators consider transient delinquency a normal aspect of
adolescent life.'”® If some degree of teenage delinquency is considered normal,
then clearly the less severe behaviors that give rise to CHINS petitions should
not require state intervention.'”” Certain undeniable truths exist in this world:
dogs bark, the sun rises in the East, and teenagers will act out, misbehave in
school, disobey their parents, and even break a law or two on occasion. The
state must proceed with utmost caution when it exercises power in an effort to
curb adolescent misbehavior, lest it unnecessarily interfere with a child’s per-
fectly normal maturation and development, unintentionally exacerbate or initi-
ate behaviors that would likely dissipate naturally, and ultimately work against
the child’s best interests.

V. Parens Does Not Know Best: How THE PracTicaL OPERATION OF
CHINS ConTtraDICTS THE CHILD’S BEST INTEREST JUSTIFICATION

A. The Introduction of Truants, Runaways, and Stubborn Children to the
Juvenile Court Can Do More Harm Than Good

It is unclear whether statutory status offense schemes can effectively achieve
their goals, but the ability to achieve effective resolutions depends on the avail-
ability of social services and the court’s ability to impose obligations on the
parties.'’® In Massachusetts, it seems that the harms imposed by CHINS pro-
ceedings, the “stigma, victimization, and criminalization of young people,”
may very well outweigh the system’s benefits.'””” One readily apparent feature
of CHINS cases is that “the court process itself, whenever families step into it,
hinders the treatment rationale” underlying the statutory status offense
scheme.'®® The CHINS process and adjudication formally labels children as
destined for delinquency and reinforces children’s negative self-perceptions.'®!
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Research demonstrates that punitive approaches to youth misbehavior fail to
reduce recidivism and can negatively impact long-term problem solving ef-
forts.'82 Also, the adversarial nature of CHINS proceedings may further aggra-
vate family conflicts.'®3

CHINS proceedings all too often exacerbate the problems they were intended
to resolve. Labeling children as “in need of services” can become a self-fulfil-
ling prophecy, leading to future problematic encounters with the law.'® Stig-
matization, however, is only part of this problem. Bad experiences with
CHINS proceedings can color youths’ perceptions of the juvenile justice sys-
tem, inspiring cynicism, contempt, and disregard for the law and judicial au-
thority, which is altogether “counterproductive” to the achievement of CHINS
statutes’ rehabilitative goals.'®> CHINS who are confused as to the non-crimi-
nal nature of the proceedings or who encounter the impotence of judicial en-
forcement of CHINS orders may come to view the system as altogether illegiti-
mate, which further breeds contempt for the law. '8¢

B. Objective Evidence of Systematic CHINS Failure

The available data reveals that at best the CHINS system’s practical opera-
tion falls spectacularly short of its goals, and at worst may have the actual
effect of directly contravening its foundational purpose. Unfortunately, the last
comprehensive system-wide analysis of CHINS case data was conducted in
1998, but there is little reason to think that its findings would not equally apply
today.'®” The study monitored all 6,548 juveniles subjected to CHINS proceed-
ings in 1994, the first year CHINS cases were entered in the automated proba-
tion database, and followed the children for three years to track subsequent
court involvement.'®® The findings are disturbing.'® Supporters argue that
CHINS jurisdiction is necessary and justified to intervene in the lives of troub-
led children before they become delinquents, to impose rehabilitative services,
and to dissuade the child from future criminality.'®® Sadly, there is dreadfully
little objective evidence to support this claim.'?!

The statistics clearly demonstrate the ineffectiveness of CHINS interven-
tion.'”? Nearly twenty-four percent of CHINS have prior delinquency records,
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and likely a corresponding disdain for the juvenile court’s involvement in their
lives.'™® Approximately twenty-three percent of the children studied faced sub-
sequent CHINS allegations within three years, often for repeating the same
behaviors that led to the initial CHINS involvement.!®* One statistic stands
alone as the study’s most important and distressing discovery: 54.3% of CHINS
face arraignment on either delinquency or criminal charges within three
years.'” This includes an “overwhelming” 68.2% of the males.'”® Since
CHINS cases typically deal with juveniles who ideally should be attending
school,' it makes sense to evaluate the CHINS system’s success in familiar
terms.'”® A student who succeeds approximately forty-five percent of the time
will consistently receive F’s on his report card; the current CHINS system is
similarly failing. A failing student will be evaluated for learning disabilities,
and given tutors, extra help, and special attention. The CHINS system requires
analogous legislative assistance in order to improve its performance.

The CHINS scheme should act as a bulwark against future involvement with
the justice system; instead, the system represents the junior-varsity equivalent
of delinquency and adult criminal courts. Tragically, many current players
seem destined for the varsity squad. Reform is required, and an important step
is the regular collection of CHINS data.'® Up-to-date information is necessary
to assess the current scope of the CHINS system’s problems, to direct limited
state resources, and to maximize the effectiveness of CHINS interventions.?®
Furthermore, a consistent commitment to perform “complete and comprehen-
sive” collection and analysis of CHINS data will allow stakeholders to accu-
rately assess the system’s performance and measure relative improvement.?’!

One commentator suggests that the justice system should adopt a corporate
executive’s approach to system accountability and not measure success “simply
by output, but rather by the quality of the outcome.”?*? Unfortunately, Massa-
chusetts currently “fails to collect the basic statistical data it needs to under-
stand how its juvenile justice system is operating. . .. [I]t is blindly funding a
system without the metrics to assess either its fairness or effectiveness.”?%
While methodical and extensive reforms are necessary to truly address the
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CHINS system’s underlying problems, regular data collection is equally imper-
ative. There is not a single academic study that shows that “status offenders are
better off because of court supervision.”?** In fact, the opposite conclusion
appears far more plausible: future criminal activity of status offenders “may be
caused by court intervention rather than prevented by it.”2% Without objective
evidence of the CHINS system’s success, the underlying justification for the
state’s exercise of parens patriae authority strays dangerously from the protec-
tion of a child’s best interests to a disturbingly parochial “because 1 told you
s0” parental cop-out.

VI. Proposep REFORMS

There is no single solution for resolving the deficiencies inherent in Massa-
chusetts’s CHINS jurisdiction. Many commentators contend that juvenile court
status offense jurisdiction should be altogether abolished.*®® However, the
practical implications of such drastic action require the establishment of an ex-
tensive network of well-funded, community-based services prior to the aboli-
tion of status offense jurisdiction, so that at-risk youth retain access to needed
services.?’” Thus, while the eradication of CHINS jurisdiction may be desira-
ble for a number of reasons, it is simply not a practical option at the current
time. Instead, the legislature must act swiftly to reform the CHINS system by
directly addressing its underlying deficiencies.

Successful reform requires reducing the role of juvenile courts, juvenile
judges, and probation in the CHINS process, the normalization of status offense
procedures, and an emphasis on pre-trial diversion. In addition, reform requires
an expansion of community-based services, a re-commitment to rehabilitation,
and a concerted effort to better understand, communicate with, and deal openly
with troubled youth.?® Commentators argue for a holistic approach to each
individual’s “criminogenic needs” at the initial exposure to the court system.*”
This recommendation is particularly important with respect to the CHINS sys-
tem because for nearly seventy-five percent of CHINS juveniles, a CHINS pro-
ceeding marks their first involvement with the juvenile justice system.?'® Im-
proving “service delivery to CHINS youth” must be a central focus, and this
requires careful, thorough, and detailed assessments of all CHINS upon entry to
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the system, so that appropriate treatment is sought as soon as possible.?'' Fi-
nally, a successful holistic approach requires increased funding and communi-
ty-wide coordination, cooperation, and communication.?'> “Neither the court,
nor the schools, nor social welfare organizations can by themselves successful-
ly handle CHINS kids and their diversity of problems;” therefore, CHINS inter-
ventions “must be a unified and coordinated effort” if they hope to actually
“help the CHINS population.”?'* Judge Baker’s vision for the juvenile court as
a hub through which all the community’s resources could be coordinated and
utilized for the benefit of its children remains relevant today.?"*

Once necessary improvements are in place, the state must purposefully pub-
licize the CHINS option to parents seeking assistance and services for their
children, school administrators fed up with disruptive class clowns, and police
officers who encounter troubled youth on patrol. Knowledge about the CHINS
system could be the difference between a child going before the juvenile court
on a delinquency complaint or a CHINS petition.?'® Fed up parents often call
the police on their children, and judges “in appropriate cases are willing to
reject logic for experience[,]” preferring to divert a borderline delinquency
charge to the status offense courts.?'® Rather than focus on the types of rehabil-
itative services that the CHINS system should employ, this Note proposes re-
forms that fundamentally alter the underlying CHINS system to counteract en-
trenched and persistent core defects. Whether adopted jointly or severally, the
following recommendations represent practical measures that promise to sub-
stantially improve future operations and outcomes of the Massachusetts CHINS
system.

A. Decrease the Role of Juvenile Judges and Probation

A crucial first step towards reform requires reducing the roles of juvenile
judges and the court probation department in the CHINS process, especially in
its preliminary stages. Practically, this reform would decrease the appearance
of the CHINS system as a criminal or delinquency proceeding. The CHINS
process should begin informally in a non-adversarial context in order to im-
prove youths’ initial reactions to the system, avoid stigmatization, and improve
family communication.?'” Normalizing the proceedings in this way and treat-
ing adolescent misbehavior as a transient, age appropriate phenomenon will
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result in more favorable outcomes than the official procedures and avoid nega-
tive labels inherent in the current system.2'® Children and families should have
a chance to work out their problems and access community services without a
judge or probation officer looking on as an ever-present big brother figure.

Removing juvenile courts from the initial stages of the CHINS system would
have multiple benefits. First, this reform favors judicial economy as it would
greatly reduce the burden on juvenile judges’ dockets. CHINS cases, due to
their high numbers and “intensive” procedural and substantive requirements
“utilize a vast amount of the resources of the juvenile courts.”?'” These re-
sources can go to other glaringly underfunded areas of the court system or even
toward establishing and maintaining the program that assumes the functions
currently charged to juvenile judges and probation officers. Second, and more
importantly, removing the juvenile courts from the CHINS system’s initial
stages reduces the taint and stigma of juvenile court involvement as children
will not be mired in court proceedings from the first instance that they are
alleged to be a CHINS. The juvenile court likely has an important role to play
in many cases, although it would benefit from some legitimate and effective
means of enforcement. Therefore, it must remain part of the CHINS process,
but used primarily as a last resort.

Probation officers’ extensive involvement in the current CHINS system is
particularly troubling, given that they play a major role in CHINS intakes, eval-
uations, service provisions, and post-adjudicative monitoring. All too often,
probation officers embody the “pervasive (and perverse) mindset of the delin-
quency system that emphasizes containing, rather than empowering, chil-
dren.”?®® This can lead to probation officers erroneously attributing CHINS’
failures to communicate clearly, control their behavior, cooperate in school, or
meet court-imposed obligations as evidence of defiance, disrespect, and a nega-
tive attitude, while overlooking other common explanations, such as education-
al disabilities, psychological trauma from past abuse, or simply a lack of self-
confidence.??' Probation officers often have negative, though largely incorrect,
opinions of children that they then report on to the judge, and in turn these
children will not be able to access the services they desperately require.??
There are few mechanisms available to compel “proactive work” by probation
officers on behalf of CHINS youth.?”® The new system should minimize the
role of probation officers to the degree where such entrenched attitudes cannot
harm vulnerable children. The function of probation officers in the CHINS
system should be transferred to parties outside the criminal justice system.
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B. Put Some Youth on the Other Side of the Juvenile Court

The legislature, working closely with courts and community stakeholders,
must establish a new scheme to fill the void the juvenile court and probation
department leave in the initial stages of CHINS proceedings. Perhaps the most
effective path to reform could come from outside the realm of current state
agencies. It is time to start from scratch and establish a new mechanism for
CHINS intake, initial diversion, evaluation, and referral to services. This Note
proposes establishing a “Teach for America” style program to fill this gap.?**
This proposed system would allow traditional probation departments to focus
primarily on delinquency and criminal cases, relieving docket pressure in the
juvenile courts, and ultimately establish a more effective approach to deal with
non-delinquent, misbehaving youth.

The program would operate with the assistance of court clinics and probation
departments, but would also have its own separate administration and supervi-
sory staff. Like Teach for America, this program would selectively recruit
highly-educated and passionate individuals, who have interests in public ser-
vice, law, public policy, mental health, counseling, child development, psychol-
ogy, and a diverse array of related fields for two-year positions as CHINS
counselors. Teach for America exemplifies the potential potency of employing
passionate recent college graduates, primarily young adults, to get through to
youth: recent studies show that Teach for America teachers outperformed veter-
an and certified teachers in the same schools, as measured by student perform-
ance.?® It is common knowledge that “the teenage years are arguably life’s
low-point for liking or listening to adults.”?** Using recent college graduates as
the face of the CHINS system has many benefits. For instance, such candidates
may be better able to relate to younger children due to their own relative youth,
and this commonality of shared experience will help foster communication with
CHINS youth and bridge the gap between adolescent rebellion and adult expec-
tations.??” Also, program counselors will be less disillusioned and jaded than
typical veterans of probation departments and juvenile courts. While the proba-
tion department’s expertise may still prove useful in the new system, particular-
ly in an investigative role, probation officers should not participate in CHINS
intake, evaluation, or counseling, and should have as little direct contact with
the CHINS subject as possible.

Program counselors would begin by undergoing a comprehensive, semester-
long training program, including courses in local juvenile law and status of-
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fenses, the justice system generally, psychology, counseling, mediation, dispute
resolution, and communication strategies. They would also receive specific in-
formation about various available social services, special schools, after-school
programs, recreational sports, and vocational programs. Under the supervision
of specially-selected lawyers, psychiatrists, former probation officials, and so-
cial workers, the recruits would handle a majority of the probation department’s
current role both pre- and post-adjudication. Program counselors should be
paired with experienced mental health professionals to perform comprehensive
intake evaluations, thus ensuring that disabilities and other overarching issues
are identified and treated as quickly and effectively as possible. These profes-
sionals should keep in contact with the counselors and should monitor the
child’s psychological state throughout the process.

The new system’s primary goal would be to fashion informal resolutions and
recommend available social service options based on individualized evaluations
of each child and family without requiring the child or the family to ever set
foot in a juvenile courtroom. Counselors with complementary interests and
backgrounds would work in teams and report to program supervisors and the
court, with progress evaluations and dispositional recommendations for their
cases. The court would ultimately make the decision of whether to proceed
with CHINS litigation, but only after reviewing a report or recommendation
from a child’s assigned team of counselors and professionals. Probation of-
ficers should not report the results of compliance monitoring investigations to
the judge directly, but instead to the program team for the child. The team
could then consider the probations department’s findings and recommendations
along with their own experiences and interactions with the CHINS child, and
prepare a report for the judge with a consensus recommendation.

Incorporating young adult counselors into an active role with the juvenile
court will soften the harshness of the proceedings on children, create a stark
visible distinction between delinquency and CHINS proceedings, and improve
the overall quality of CHINS outcomes by fostering trust and communication.
The reconfigured system would give the child the impression that someone
involved in the process is on his or her side, and not just interested in inflicting
punishment. Most importantly, CHINS who are more comfortable interacting
with passionate counselors in their early twenties through early thirties may
also be more willing to fully engage in the recommended services, thus increas-
ing the chances of therapeutic success.

C. Civil Fines as a Valid and Effective Enforcement Mechanism

Currently juvenile judges lack any viable means to enforce compliance with
CHINS orders, a shortcoming often credited for ensuring the ineffectiveness of
the current statutory scheme.??® A system of civil fines, similar to traffic tick-
ets, imposed on juveniles who violate CHINS orders, can provide a valid and

228 See supra text accompanying notes 107-10, 125.
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effective enforcement mechanism. Massachusetts is particularly well-suited to
adopt such an approach from both a legal and practical perspective. In 2009,
the SJC upheld the constitutionality of civil fines to enforce a Lowell ordinance
that created an additional juvenile status offense outside the scope of the
CHINS system: a citywide youth curfew.””® Furthermore, on November 4,
2008, the Massachusetts electorate decriminalized the possession of up to an
ounce of marijuana, with disparate civil penalties imposed on juvenile and adult
transgressors, indicating public support for the use of civil fines to compel ju-
venile behavior.*® Borrowing principles from the aforementioned systems, a
similar scheme of civil penalties could incentivize youths to abide by their
CHINS orders and prove particularly useful in cases where counseling or ther-
apy services are imposed.

The SJC, in Commonwealth v. Weston W., upheld civil fines as a valid en-
forcement mechanism for juvenile status offenders and suggested that such
fines can act as valuable deterrents of youth misbehavior.”?! Lowell’s “Youth
Protection Curfew For Minors” required minors under the age of seventeen to
be at home between 11 p.m. and 5 a.m., subject to numerous exceptions, and
the ordinance is enforceable through arrests, criminal complaints, or fines.?*
The court struck down the ordinance’s criminal penalty provisions as unconsti-
tutional, stating that the “criminal prosecution of a minor, with its potential for
commitment to DYS, is an extraordinary and unnecessary response to what is
essentially a status offense, and is contrary to the State’s treatment of similar
conduct.”?* The court upheld the civil enforcement mechanism, declaring it
“reasonable, balanced, and narrowly tailored, especially in light of the govern-
ment’s need for flexibility when acting to protect children.”?** In addition, the
court noted that the civil fines system is a sufficient deterrent, consistent with
the state’s goals for the treatment of juvenile status offenders, and that it
achieves its goals “without creating a juvenile ‘record’ . . ..”?*> A CHINS civil
enforcement mechanism must meet all of these criteria. It should impose mini-
mal restrictions, but still apply some degree of state coercion to ensure that at-
risk children receive services they may desperately need.

Additional support for this type of civil enforcement approach appears in a
recent voter initiative that decriminalizes the possession of less than one ounce
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of marijuana in Massachusetts.”® The adult penalty for possession of one
ounce or less of marijuana is a $100 fine and forfeiture of the substance.”’
Juvenile marijuana users are subject to far more onerous obligations under the
statute’s two-tiered penalty scheme. Violators under the age of eighteen are
also subject to the $100 fine and forfeiture but, in addition, their parents receive
notification of the offense and the child must complete a drug awareness pro-
gram within one year, otherwise the fine escalates to $1,000.*® The violator’s
parents are jointly and severally liable for payment of the fine.”* The required
drug awareness program consists of four hours of classroom instruction on the
dangers of substance abuse, as well as ten hours of mandatory community ser-
vice.?*® As a purely civil offense, no information concerning violations is en-
tered in any criminal record or criminal information database.**'

A CHINS enforcement mechanism modeled on these principles would be an
effective solution to juvenile judges’ difficulty incentivizing children to obey
their CHINS orders. CHINS should be given six months to show meaningful
and substantial efforts to comply with CHINS orders, before they are subjected
to fines. Fines can escalate based on repetition and the severity of the child’s
behavior, and parents should be held liable when there is evidence suggesting
they are responsible for any violations. Fines should not be imposed for single
violations, such as a missed counseling appointment or a few cut classes, but
rather should be used to induce a general pattern of cooperation. Finally, viola-
tions resulting in fines and possible subsequent failures to pay must not be
entered on the juvenile’s record to protect juveniles from de-facto bootstrap-
ping should he or she be subject to subsequent criminal or delinquency pro-
ceedings.

As with any newly proposed system, several shortcomings will require atten-
tion and mitigation. First, in the case of indigent CHINS, who will be on the
hook for the fine? If neither the child nor the parent can afford to pay, such a
system could unfairly punish parents and chill their desire to seck services
through court intervention. This could be beneficial to deter parents who may
unnecessarily drag a child into a CHINS case out of frustration, but in more
serious cases, the threat of fines could compel parents to request help from the
delinquency system instead of seeking out sorely needed services. Legislators
must ensure that any new enforcement mechanism does not simply saddle chil-
dren with debt they will never be able to repay, creating compounding
problems and obligations. Otherwise, the new legislation will be little more
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than the statewide equivalent of taking a hammer to one’s knee to cure a split-
ting headache.

So what if CHINS refuse to pay? Contempt and other criminal or delinquen-
cy based options are not available, nor would they be desirable in this con-
text.? Instead, children must have the option of performing community ser-
vice to pay their fines, ideally through school-based or after-school programs.
The denial of other privileges, such as a driver’s license, may be desirable as a
last resort, but it is a slippery slope away from the least restrictive means possi-
ble to excessive punishment.?** Ultimately, even the use of civil fines to en-
force CHINS orders may not prove helpful. Involuntary participation in ser-
vices seems unlikely to provide meaningful results and prohibitions on
bootstrapping and criminal dispositions in CHINS cases means that little can be
done to compel the most obstinate CHINS kids. However, if judges see that a
higher percentage of their CHINS orders are being obeyed and enforced, their
frustration with the system will likely decrease, minimizing the danger of de-
facto bootstrapping. While a system of civil fines may not be a perfect solu-
tion, it is a viable method that would improve on the current CHINS system.

VII. CoNCLUSION

Despite having one of the more progressive juvenile status offender schemes
in the nation, Massachusetts’s CHINS statutes are fraught with serious defects
that undermine their original intent. Rather than addressing and ameliorating
factors that lead to behaviors that subject juveniles to CHINS jurisdiction, in-
troducing these already vulnerable youths to the juvenile court system leads to
stigmatization and labeling, imposes restrictions without an adequate enforce-
ment mechanism, exposes youths to the danger of de-facto bootstrapping, and
disproportionately affects the most disadvantaged juvenile populations. The
status quo in Massachusetts’s CHINS system clearly is not effective at staving
off future delinquency. More importantly, it may significantly exacerbate
many youths’ behavioral problems and lead to a greater, rather than dimin-
ished, likelihood of future delinquency or criminality.

The entire CHINS system, from its foundational statutes to its practical daily
operation in the juvenile courts, must be re-evaluated and substantively re-
formed. For such revisions to succeed, they must reduce the prominent role of
juvenile judges, probation officers, and the juvenile courts throughout the
CHINS process. Reforms must emphasize the importance of providing educa-
tional, psychological, and social assistance to CHINS and their families on a
situational and individualized basis. Finally, any successful reform must ac-
count for the fundamental differences in development, maturity, psyche, and
intelligence between youths and adults. The juvenile courts and their officers
should only be called upon in a CHINS case as a last resort. Instead, legislators
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and stakeholders should work to establish a new agency or community service
organization to replace the initial roles of judges and probation officers. This
agency should strive to recruit intelligent, highly-motivated recent college grad-
uates with diverse backgrounds and interests. Establishing youthful and zeal-
ous counselors as the face of the CHINS system, rather than the intimidating
institutional presence of the juvenile court, would create a more comfortable
environment, inspire CHINS to trust and cooperate with the system, and foster
greater communication between CHINS, their attorneys, and the court.

Finally, judges must have an effective means for enforcing CHINS orders. A
system of civil fines, premised on the 2008 statewide marijuana ballot initia-
tive, could provide juvenile judges with a valid and effective enforcement
mechanism for CHINS orders. Furthermore, the revised CHINS statutes should
mandate data collection on status offenders to facilitate assessing the program
and making timely changes when needed.

Current CHINS proceedings are the training wheels of the juvenile justice
system. They allow youths to ease their way up to the criminal courts, without
facing any dire consequences along the way. Once a former CHINS reaches
the next rung in the court hierarchy and is subject to a delinquency or criminal
complaint, the training wheels come off, and with them goes the safety net
provided by the CHINS system’s non-criminal nature. Like most children who
are unprepared for that first big ride, many former CHINS fali down hard over
their subsequent criminal matters. Even worse, in criminal court, a defendant
can hardly benefit from experience. While children may learn to ride a bike
over time at the cost of a bump here, a bruise there, and a few skinned knees,
former CHINS who come back before the court on criminal matters are unlike-
ly to ever have a chance to learn from their mistakes and the wounds they
receive can take a lifetime to heal.



